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2.7. Legal regulations of foreign trade

Foreign trade in Ukraine is regulated by the followings:

· Foreign trade Law of Ukraine №959-XII dated 16/04/1991 with changes and amendments;

· Law of Ukraine on foreign investment regime №93/96-ВР dated 19/03/1996 with changes and amendments;

· Law of Ukraine on the consolidated customs tariff №2097-XII dated 05/02/1992;

· Customs Code of Ukraine No92-IV dated 11/07/2002; and,

· other regulations.

Foreign trade entities in Ukraine are as follows:

· natural persons, i.e. citizens of Ukraine, foreign citizens and stateless persons, who have civil and legal capacity in accordance with the Laws of Ukraine and have permanent residence in Ukraine;

· legal entities registered and have their seat in Ukraine, including legal entities, property and/or capital of which are fully owned by foreign business entities;

· associations founded by either individuals or legal entities, natural persons and legal entities that are not legal entities under laws of Ukraine but have permanent residence in Ukraine and that are not forbidden to carry out business activities by the laws of Ukraine;

· structural units of foreign business entities that are not legal entities under laws of Ukraine (branches, departments and etc.), but have permanent residence in Ukraine; 

· joint ventures consisting of Ukrainian and foreign business entities that are registered in and are residents of Ukraine; and,

· other business entities specified in the laws of Ukraine.

Types of foreign trade undertaken in Ukraine by foreign trade entities are as follows:

· exports and imports of goods, capital and labour;

· supply of services by foreign trade entities of Ukraine to foreign legal entities that are not forbidden by the laws of Ukraine neither directly nor exceptionally;  supply of the abovementioned services by foreign legal entities to Ukrainian entities of foreign trade;

· scientific, technical and research, scientific production, production and educational co-operation with foreign entities; staff training on charged basis;

· international financial services and transactions with securities in cases specified by the laws of Ukraine;

· credit and settlement transactions between foreign trade entities and foreign business entities; establishment of banking, credit and insurance institutions by foreign trade entities beyond the bounds of Ukraine; establishment of the abovementioned institutions by foreign business entities on the territory of Ukraine in cases specified by the laws of Ukraine;

· joint business undertaking by foreign trade entities and foreign business entities, that includes establishment of joint ventures of different types and forms, joint business transactions on the territory of Ukraine and abroad;

· wholesale, consignment and retail trade in foreign currency prices on the territory of Ukraine in cases provided by the laws of Ukraine;

· barter transactions and other activities built upon countertrade forms between foreign trade entities and foreign businesses;

· rent, including leasing operations between foreign trade entities and foreign businesses;

· operations with foreign currency on the currency auctions, exchanges and interbank currency market;

· works of natural persons of Ukraine with foreign entities by contracted basis in Ukraine and abroad; works of foreign natural persons with foreign trade entities by contracted basis in Ukraine and abroad; and,

· other types of foreign economic activities not forbidden by the laws of Ukraine directly or exceptionally.

Basic principles of Agreements (contracts) conclusion in foreign trade and law norms applied are also specified in the foreign trade Law of Ukraine, in particular:

· Entities that are parties of a foreign trade agreement (contract) have to be able to conclude an agreement (contract) in accordance with this and other laws of Ukraine and/or the laws of the place where it is concluded. A foreign trade agreement (contract) is to be drafted in accordance with the foreign trade law of Ukraine and other laws of Ukraine taking into consideration international agreements of Ukraine. When formulating a foreign trade agreement (contract) the parties may use widespread international traditions, recommendations of international bodies and organizations (for instance, INCOTERMS rules are widely spread for commodity supplies).

· A foreign trade agreement (contract) is concluded in a simple written form unless other is not specified by an international treaty of Ukraine or laws.

· To sign a foreign trade agreement (contract) a foreign trade entity needs no permit from any state authority, department or higher bodies except for cases directly foreseen by the laws of Ukraine.

· Foreign trade entities are entitled to conclude any types of foreign economic agreements (contracts) except for those directly or exceptionally forbidden by the laws of Ukraine.

One should bear in mind that a foreign economic agreement (contract) may be nullified by a court decision if it does not corresponds to the norms of the laws or international agreements of Ukraine, therefore, usually it is recommended to use a contract form close to the approved standard form of the foreign economic contract.
Customs regulations

Customs regulations applied on the territory of Ukraine are set by the state authorities of the countries and emerge from the legislation of foreign economic activity, agreed customs tariff and international treaties signed by Ukraine. Customs tariffs apply to all entities working in the sphere of foreign trade irrespective of their ownership form, type of organization and their seat.

New Customs Code of Ukraine has become effective since January 1, 2004 that sets rules of customs regulation in the state. An essential document regulating relations in the sphere of international economic operations is the Law on international economic activity in Ukraine passed on the 11 November 2003.

The Law of Ukraine on the consolidated customs tariff has entered into force in Ukraine since 1 July 2001. The new customs tariff is based on the Ukrainian commodity classification of international economic activity (UCIEA), according to which each commodity has its code that enables to define tariff and non-tariff taxation rates.

Three main duties are paid when goods are imported to Ukraine:

· customs due (payment for services of customs registration of goods); 

· import duty; and,

· import VAT. 

Customs due rate depends on the customs value of commodity moving through the state border of Ukraine: 

· up to $ 100 – not imposed;

· from $100 to 1000 – equivalent of  5 USD; and,

· more than $ 1000 – 0.2 % customs value, but not more than 1000 USD.

Import duty

There are two types of import duties in Ukraine: full and preferential (reduced).

Preferential duties concern commodities produced in the countries or economic unions that fall under favourable import tax system.

Full duties are applied to goods made in other countries as well as commodities, when the country of origin is unknown.

The evidence for the commodity’s origin is a Certificate of origin issued by the chamber of commerce and industry.

General procedure for customs clearance – A valid contract between economic entities forms grounds for import. 

Customs value of goods must be determined for each consignment as well as a ten-digit code indicated that enables to apply relevant duty rate. 

Customs value of the commodity is a value declared by the importer or set by the customs authority, when it crosses the state border of Ukraine.

The sale price per unit also forms the basis for estimating other costs, namely: 

1) commissions fee;

2) import duty, taxes, fees and dues subject to payment in Ukraine; and,

3) customary charges for loading, unloading, transporting and insurance.  

Customs procedures – the Customs Code of Ukraine provides for the following customs procedures:

· import; 

· export;

· transit; 

· temporary imports/export;

· customs warehouse;

· re-import; 

· re-export; 

· special customs zone;

· duty free shop;

· processing on the customs territory of Ukraine;

· processing beyond the customs territory of Ukraine;

· destruction; and, 

· waiver for the benefit of the state.

The short description of the most spread customs procedures is presented bellow:

Import is a customs procedure that envisages import of goods to Ukraine for free turnover with no restrictions as to the term of their stay on the territory of Ukraine that can be used without any customs restrictions (Article 188 of the Customs Code of Ukraine).

This customs procedure is applied to goods imported to Ukraine on the grounds of foreign economic sale contracts, barter operations and to goods used for mutual settlements within operations of goods made on commission, to goods imported to form authorized capitals of companies with foreign investments or imported within joint investment agreements as well as in other law-established cases. In case of barter operations that import part of goods is subject to customs registration that is brought into Ukraine within barter agreements.

Customs procedure of import envisages:

· submission of documents evidencing grounds and conditions of goods import to the customs territory of Ukraine to the customs authority (goods are registered by means of ВМД ІМ 40);

· payment of taxes and dues levied on goods imported to Ukraine in accordance with the laws of Ukraine; and,

· fulfilment of requirements envisaged by the laws as to application of non-tariff regulation measures and other restrictions. 

Export - this customs procedure that envisage export of goods from Ukraine for free turnover without any commitment to re-import them and without determining any conditions for their use beyond the customs territory of Ukraine.

Goods are exported based on sales contracts, under barter operations as well as other foreign economic agreements that envisage exportation of goods owned by the residents of Ukraine beyond the customs territory of Ukraine without their re-import. In case of barter operations the export part of goods under foreign economic contract is subject to customs registration.

Customs procedure of export envisages:

· submission of document evidencing grounds and conditions of goods export beyond the customs territory of Ukraine to the customs authority (goods are registered by means of ВМД EK 10);

· payment of taxes and dues levied on goods exported; and,

· fulfilment of requirements by exporters envisaged by the laws. 

Transit – customs procedure that envisages movement of goods and vehicles under customs control between two customs authorities or in the zone of one customs authority without any use of such goods and vehicles on the customs territory of Ukraine (article 200 of the Customs Code of Ukraine). This customs procedure is applied when goods are transited through the customs territory of Ukraine.

Goods moved for transit must remain unaltered and cannot be used on the territory of Ukraine for any purposes. Transit of goods must be accompanied by a consignment note drawn up in the international language.

Temporary import (export) is a customs procedure allowing to bring in goods to the customs territory of Ukraine or to export them from the customs territory of Ukraine with obligation to return these goods without any changes besides natural wear and losses under adequate transport conditions.

Temporary import/export of goods envisages:

1. submission of document evidencing grounds and conditions for goods temporary export/import to the customs territory (beyond the customs territory) of Ukraine to the customs authority;

2. submission of letter of commitment of reverse import (export) import of goods in terms conditioned by the purpose of temporary import (export), by not exceeding the terms stipulated by the Customs Code of Ukraine to the customs authority that carries out customs registration of goods temporary imported (exported)

3. submission of the permit for temporary import (export) of goods issued by the competent authority, when such a permit is required by Law, to the customs authority that carries out customs registration of goods imported (exported).

The overall period of temporary import (export) of goods makes up one year from the date they are imported to the customs territory of Ukraine (exported beyond the customs territory of Ukraine). The laws of Ukraine provides for an opportunity to extend the term of temporary import (export) of goods upon the request of the foreign economic entity with respect to duration of economic, scientific and other activities theses goods are used for.

Customs warehouse is a customs procedure that envisages storing of goods imported to Ukraine under customs control without levying taxes and dues or applying measures of non-tariff regulations and any other restrictions in the period of storing.

To store goods under customs procedure of customs warehouse specially equipped facilities, reservoirs and platforms are used – customs license warehouses. Such warehouses are owned by business entities that provide goods storing services under customs control and have a relevant license in line with the License Law of Ukraine and license conditions.

On the expiry of the storing term of goods brought into Ukraine in the customs license warehouse they have to be registered under other customs procedure.

Goods exported from Ukraine and stored in the customs license warehouse may be stored under regulations of customs warehouse for three months since the date of their registration under this regulation. Within this term such goods must be exported beyond the customs territory of Ukraine.
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